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United States Court of Appeals for the 
District of Columbia 


1 District Court of the United States for the 

District of Columbia 

Law No. S86S5 

John King, an infant, by his father and next friend, Rich¬ 
ard King, Plaintiff 

vs. 

Cecil L. Jones, Defendant 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to-wit: 

Declaration 
Filed, March 26, 1937. 

In the District Court of the United States for the District 

of Columbia. 

At Law No. 8S6S5 

John King, an infant, by his father and next friend, Rich¬ 
ard King, 1218 29th. Street, N. W., Washington, D. C., 
Plaintiff 

vs. 

Cecil L. Jones, 2906 P Street, N. W., Washington, D. C., 

Defendant 

Count 1 

The plaintiff, John King, an infant, by his father, Rich¬ 
ard King, sues the defendant, Cecil L. Jones, for that here¬ 
tofore, to-wit, on the 2nd day of December, 1935, the plain- 
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tiff was a pedestrian and walking in an easterly direction 
on Olive Street, Northwest, across Twenty-ninth Street, 
Northwest, in the City of Washington, in the Dis- 

2 trict of Columbia, and as he was walking in the 
crosswalk across the said Twenty-ninth Street, 

Northwest, the defendant at the same time and place, bv 
his agent, servant and employee, was operating an auto¬ 
mobile in a northerlv direction on said Tweniv-ninth Street, 
Northwest, and approached the intersection of the said 
street with the said Olive Street, Northwest. 

That it then and there became and was the dutv of the 

• 1 • % 
said defendant, his agent, servant and employee to operate 

the said automobile in a careful, lawful and prudent man¬ 
ner, and to keep a proper lookout, to keep the said auto¬ 
mobile under proper control in order to avoid striking the 
plaintiff and other pedestrians who were walking on said 
street as aforesaid, and it became and was the duty of said 
defendant, his agent, servant and employee to so operate 
his said automobile so that he could and would stop the 
said automobile when he saw, or by the exercise of reason¬ 
able care should have seen that the plaintiff was in a posi¬ 
tion of peril, and it became his duty to sound his horn or 
otherwise warn the plaintiff of his approach as aforesaid. 

Yet notwithstanding his duty in the premises, as afore¬ 
said, the defendant by his agent, servant and employee, 
did operate or cause to be operated his said automobile in 
a careless, reckless and unlawful, negligently manner, and 
negligently failed to keep a proper lookout and failed to 
keep his said automobile under proper control and failed 
to avoid striking the plaintiff who was a pedestrian on the 
said street as aforesaid, and negligently failed to stop his 
said automobile when he saw or by the exercise of reason¬ 
able care should have seen that the plaintiff was in a posi¬ 
tion of peril, and negligently failed to sound his horn or 
otherwise warn the plaintiff of his approach, and he negli¬ 
gently operated his said automobile at a fast and unreason¬ 
able rate of speed under the circumstances, and did negli¬ 
gently fail to observe or heed the warning or stop signal 
given him, his agent, servant and employee, by a 

3 person or persons stationed at the intersection afore¬ 
said for the purpose of assisting the plaintiff and 

others in crossing the street aforesaid. 
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That as a result of the defendant’s acts of negligence as 
aforesaid, the defendant, his agent, servant and employee 
caused his said automobile to run into and collide with the 
said plaintiff, and said plaintiff was thereby rendered and 
caused to become sick, sore and lame; he received numer¬ 
ous cuts, lacerations, bruises, abrasions and contusions; he 
sustained a fractured and broken leg; he received a severe 
and permanent shock to his nervous system and he was 
required to and as a result of said injuries, did receive 
medical and surgical treatment and was required to and 
did receive hospitalization; that the various lacerations 
received required numerous sutures, and he now has and 
will permanently bear large and disfiguring scars on and 
about his face and head; that as a result of said accident 
he has suffered and will permanently suffer severe and 
excruciating pains in his head, leg and body; he has suf¬ 
fered and permanently will suffer the loss of his normal 
strength in his injured leg. 

'Wherefore, plaintiff sues the defendant for personal in¬ 
juries sustained in the aforementioned accident and claims 
of and from the defendant, damages in the sum of Fifty 
Thousand Dollars, ($50,000.00), besides costs of this suit. 

Count II 

The plaintiff, John King, an infant, by his father and 
next friend, Richard King, sues the defendant, Cecil L. 
Jones for that heretofore, to-wit, on the 2nd. day of De¬ 
cember, 1935, the plaintiff was walking in an easterly direc¬ 
tion across Twenty-ninth Street, Northwest, at the south 
crosswalk on Olive Street, Northwest, in the City of Wash¬ 
ington, District of Columbia; that the defendant, by his 
agent, servant and employee was then and there 
4 operating his automobile in a northerly direction on 
Twenty-ninth Street at the time and place aforesaid; 
that it thereupon became and was the duty of the defen¬ 
dant by his agent, servant and employee to operate his 
said automobile in a careful, lawful and prudent manner 
and to have due regard for the rights and safety of the 
plaintiff and others using the said highway; yet, notwith¬ 
standing his duty in the premises, the defendant, by his 
agent, servant and employee did operate or cause to be 
operated, his said automobile in a reckless, careless and 
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unlawful manner and without due regard for the rights 
and safety of the plaintiff and others then and there using 
the siaid highway, in that the said defendant, acting through 
his agent, servant and employee did operate or cause to he 
operated, the said automobile at a reckless, careless and 
unreasonable rate of speed in violation of Article VI, Sec¬ 
tional and 22 of the Traffic and Motor Vehicle Regulations 
for the District of Columbia, then and there in effect and 
which were as follows: 

Section 21 (a). 

“Any person who drives any vehicle upon a highway 
carelessly and heedlessly in wilful or wanton disregard of 
the rights or safety of others, or without due caution and 
circumspect ion and at a speed or in a manner so as to en¬ 
danger or be likely to endanger any person or property, 
shall be guilty of reckless driving.*’ 

Section 22 (a). 

“Under authority of section 9, paragraph (a), of the 
Traffic Act of the District of Columbia, as amended Feb¬ 
ruary 27, 1931, the following regulations governing the 
speeds for the operation of vehicles over the highways of 
the'District of Columbia are hereby adopted: 

(b). “Xo person shall drive a vehicle upon a highway 
at h greater speed than is reasonable and prudent, having- 
due 1 regard to the traffic, surface and width of the highway, 
and the hazard at intersections, and any other conditions 
then existing. 

3 (c). “The speed of any vehicle on any street, 

highway, or bridge in the District of Columbia shall 
not exceed 22 miles per hour, except as hereinafter speci¬ 
fically provided, or as may otherwise be indicated by of¬ 
ficial signs: Provided, however. That no vehicle shall be 
driven on any highway at a speed in excess of that indi¬ 
cated as follows for the particular district, location, or 
conditions: 


* * * 


lit) • * * 


“3. Xot to exceed 15 miles per hour: 

(a) * * * 

(b) 


# * • 
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(e) 'When passing- a school building or the grounds there¬ 
of during school recess or while children are going to or 
leaving school during the opening or closing hours.” 


and did fail to keep a proper lookout for pedestrians and 
others using the said highway and did fail to keep his said 
automobile under such control as to avoid colliding with 
pedestrians and other vehicles in violation of Article VI, 
Section 28(a), first paragraph of the Traffic and Motor 
Vehicle .Regulations for The District of Columbia, then 
and there in effect and which was as follows: 

Section 2S (a). 

“A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians and vehicles.” 


and did fail to yield the right of way to the plaintiff in 
violation of Article III, Section o (a) of the Traffic and 
Motor Vehicle Regulations for The District of Columbia, 
then and there in effect and which was as follows: 

Section 5 (a). 

“The driver of anv vehicle shall vield the right of wav 
to a pedestrian crossing the roadway within any marked 
crosswalk or within any unmarked crosswalk at the end of 
a block, except at intersections where the movement 
6 of traffic is being regulated by police officers or 
traffic-control signals, or at any point where a pedes¬ 
trian tunnel has been provided.” 


in that the said defendant did cause his said automobile to 
run into and collide with the plaintiff while the plaintiff 
was crossing the roadway of Twenty-Ninth Street, within 
the designated crosswalk; that by reason of the negligence 
aforesaid, the automobile of the defendant being then and 
there operated for an on behalf of the defendant, and while 
being so negligently and carelessly operated, did run into 
and collide with the plaintiff causing cuts, bruises, and 
abrasions to the head, face, body and limbs of the plaintiff 
and breaking the plaintiff's leg: that by reason of the fore¬ 
going the plaintiff became and was and so remained for a 
long period of time, sick, sore, lame and disabled: that 
plaintiff suffered a severe and permanent shock to his ner¬ 
vous system and received a severe and permanent injury 
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to his head and leg; that plaintiff required and received, 
medical and hospital treatment for a long period of time; 
that as a result of cuts received in the aforementioned acci¬ 
dent, plaintiff has severe and permanent scars on his face 
and head which will disfigure him for life. 

'Wherefore, plaintiff sues the defendant for personal in¬ 
juries sustained in the aforementioned accident and claims 
of and from the defendant, damages in the sum of Fifty 
Thousand Dollars, ($50,000.00), besides costs of this suit. 

DAVID A. HART 
WILLIAM R. LICHTEXBERG 
JOHN R. REEVES 
Attorneys for Plaintiff. 

7 Plea 

Filed, April 20, 1937 

* • • 

First Count: 

Comes now the defendant, Cecil L. Jones, and for Plea 
to the First Count of the Declaration filed herein, denies 
that at the time and place mentioned in the said First 
Count of the Declaration, that the infant plaintiff was a 
pedestrian and walking in an easterly direction on Oliver 
Street, X. W., across 29th. Street, X. W., in the cross-walk 
of said 29th Street, X. W.; and denies that at the time and 
place aforesaid that she was, by her agent, servant and 
employee operating an automobile in a northerly direction 
on the said 29th Street, at or near its intersection with 
Oliver Street, X. W. 

This defendant denies that at the time and place afore¬ 
said that her automobile was then and there being driven 
by anyone acting as her agent, servant and/or employee 
and denies that any agent, servant and/or employee was 
driving her said automobile at the time and place alleged 
in the said First Count of the Declaration. 

The defendant denies each and every other allegation of 
the said First Count of the Declaration. 

Second Count: 

Comes now the defendant, Cecil L. Jones, and for Plea 
to the second count of the Declaration filed herein, denies 
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that at the time and place mentioned in the said second 
count of the Declaration, that the infant plaintiff was a 
pedestrian and walking in an easterly direction on Oliver 
Street, X. AY., across 29th. Street, X. AY., in the cross-walk 
of said 29th. Street, X. AAA; and denies that at the time and 
place aforesaid that she was, by her agent, servant and 
employee operating an automobile in a northerly direction 
on the said 29th Street, at or near its intersection with 
Oliver Street, X. AAA 

S This defendant denies that at the time and place 

aforesaid that her automobile was then and there 
being driven by anyone acting as her agent, servant and/or 
employee and denies that any agent, servant and/or em¬ 
ployee was driving her said automobile at the time and 
place alleged in the said second count of the Declaration. 

The defendant denies that she, acting through her agent, 
servant and/or employee, did violate traffic regulations re¬ 
ferred to in the said second count of the said Declaration, 
or any traffic regulations then and there in effect in the 
District of Columbia. 

The defendant denies each and every other allegation of 
the said second count of the Declaration. 

And for further plea to both counts of the said Declara¬ 
tion, the defendant avers that at the time and place afore¬ 
said that if the infant plaintiff was injured as alleged it 
was due to his own carelessness, recklessness and heedless¬ 
ness in crossing the street in the face of oncoming traffic 
at a point other than on the cross-walk and in a diagonal 
manner emerging from between cars which were stopped 
because of traffic conditions, immediately in front of the 
car by which he was struck and in such a manner that the 
driver thereof had no opportunity to avoid colliding with 
him. And the defendant further avers that at the time 
and place aforesaid that traffic proceeding on 28th Street 
in a southerly direction had come to a stop and that cars 
were standing, headed southward completely across the 
intersection of 28th St. and Oliver Street: that the infant 
plaintiff did suddenly and quickly emerge from between 
two of these stopped or parked cars directly into the path 
of the car by which he was struck, headed in a diagonal 
direction, apparently proceeding toward the Northeast cor¬ 
ner of 28th and Oliver Street, and did propel him- 
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9 self directly and immediately in front of the car by 
which he was struck, all without fault, neglect, fail¬ 
ure or carelessness on the part of the defendant or anyone 
acting on her behalf or as her agent, servant and/or em¬ 
ployee. 

WELCH, DAILY & WELCH 

By: J. HARRY WELCH 
Attorneys for Defendant 

Demand for Jury Trial 

Filed October 4 193S 
* # • 

Conies now the defendant in the above-entitled cause, by 
hU attorney, Welch, Daily & Welch, and demands a jury 
trial of all of the issues in the above-entitled cause, under 
the provisions of Rule 38 (ID of the Rules of Civil Pro¬ 
cedure of the District Courts of the United States. 

WELCH, DAILY & WELCH 
1 By: J HARRY WELCH 

Attorneys for the Defendant 


Memorandum 

MARCH 20-1939. 


Cause calendared. 


Verdict and Judgment 
Filed Mav 29 1939 

w 


This cause having come on for hearing on the 26th day 
of May, 1939, before the Court and a jury of good and law¬ 
ful persons of this district, to-wit: 


10 Irving L. Jackson 
John G. Reynolds 
Edward A. Camp 
Arthur E. Walker 
Mildred F. Ware 
Henry C. Vaden 


Charles W. Henlev 

• 

Ernest R. Garner 

Elizabeth J. Cooper 

John J. Barnes, Jr. 

Wilbur E. Disnev 

• 

George W. Bicking, Jr. 
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who, after having been dulv sworn to well and trulv try 
the issues between John King, an infant, etc., plaintiff, and 
Cecil L. Jones, defendant, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
29th day of May, 1939, that they find the issues aforesaid 
in favor of the plaintiff and that the money payable to him 
by the defendant by reason of the premises is the sum of 
Fifteen Hundred ($1500.00) Dollars. 

"Wherefore, it is this 29th day of May, 1939, adjudged 
that said plaintiff recover of the said defendant the sum of 
Fifteen Hundred ($1500.00) Dollars, together with costs of 
this action. 

By direction of Bailey, J. 

CHARLES E. STEWART, 
Clerk , 

By R PAGE BELEW 
Asst. Clerk 


Motion to Set Aside Verdict and Judgment , dec. 

Filed June 6 1939 

* * * 

Comes now the defendant, Cecil L. Jones, by her attor¬ 
neys, and respectfully moves the Court to set aside the 
verdict and judgment in favor of the plaintiff against this 
defendant heretofore returned and entered herein and to 
enter judgment in her favor in accordance with her Motion 
for Directed Verdict, or in the alternative to grant her a 
new trial. The grounds in support of this Motion are as 
follows: 

(1). The Motion for Directed Verdict in favor of this 
defendant should have been granted, because as argued in 
support of said motion, the only possibility of finding 
against this defendant was the Statutory provision that: 

“The operator thereof shall, in case of accident, be 
deemed to be the agent of the owner of such motor vehi¬ 
cle * * * ” 

11 While the Statute goes on to the effect that owner¬ 
ship is prima facie evidence that such vehicle was 
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operated with the consent of the owner, that particular 
part of the Statute is not important in this case, for the 
reason that there was no question about consent, but on 
the contrary this defendant had a bailment contract with 
the other defendant, Stadler, which, by its very nature, 
would have to give consent to the employees and agents of 
the defendant. Stadler, to carry out the terms of the con¬ 
tract, namely, to store, to wash, to polish and to deliver 
or pick-up her car. 

To be deemed to be the agent of one, it is respectfully 
submitted, does not mean that such agency cannot be so 
explained that if it is a mere fiction or condition which cre¬ 
ates the agencv as related in the Statute, but which in effect 

‘V * 

is not an actual agency, that such condition cannot be ex¬ 
plained by evidence which will justify and warrant a di¬ 
rected verdict, or at least an instruction to the effect that 
the Jury can find that if the negligence was on the part of 
the driver and agent of the garage company that he may 
in fact be found to be the garage company's agent and not 
the actual agent of tho owner. 

In the case of Vander Pvlo vs. Alexander Hamilton 
Garage, Inc.. Supreme (V.urf of Xov: Jersey, 192. Atl. -b>f>. 
it was held that where the evidence tended to show that the 
driver of an automobile had been in the employ of the de- 
feiidant garage company during which time the contract 
had been in operation, calling for the storage of the auto¬ 
mobile and the delivery of it by the company to the owner, 
and that such driver made the delivery pursuant to the in¬ 
structions of the eompanv and was so engaged in accor- 
dance with the usual practice when the automobile hit and 
injured the plaintiff, that in such state of affairs, it was 
opr}> to tl>r Jurp to find that while thus engaged he was the 
agent of the defendant company and was operating the ear 
on the business of and in behalf of his employer, the garage 
row pany. 

12 It is respectfully submitted that the facts here are 
almost identical with the facts as related in that case 
and the holding is only saying in other words that while 
one is deemed to be an agent, yet that agency can be prop¬ 
erly explained and if so explained, liability shall not rest 
on the owner. 
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(2) . The verdict in this case was not in our view of the 
Statute, which does not take away from a defendant its 
right to explain actual conditions contrary to the Law, that 
is to sav, in view of the resume of the conditions as set 
forth in the preceding paragraph, instructing the Jury to 
the effect that thev must find against the owner if they 
found against the garage operator, is contrary to the pur¬ 
pose and intent of the Law. 

(3) . It is assumed for the purpose of this Motion that 
the Court does not care to have cited common law rights 
of the parties and while the case of Forrester vs. Jerman 
at first blush would indicate that it is necessary to instruct 
the Jury as the Court did here, it is respectfully submitted 
that it was not the intent of the Statue under discussion to 
abrogate contract rights of parties and by so doing enlarge 
a plaintiff’s common law right; that is to say, this defen¬ 
dant entered into a bailment contract in good faith and on 
the state of the record had carried out her end of the con¬ 
tract and the other defendant in executing his part of the 
contract, through his own devices and by his own agency, 
was delivering a car to the bailor (this defendant). To 
hold, as this decision now holds, would mean that the em¬ 
ployee of a bailee thereby becomes the employee of the 
bailor, making the bailor responsible for his acts. 

It- is respectfully submitted that this is not the Law, nor 
the intent of the Statute and such a ruling was made in the 
case of Ford vs. Doreus, 54 Rhode Island, 1, which was re¬ 
ferred to your Honor during the argument on the 
13 Motion for Directed Verdict. 

WELCH, DAILY & WELCH 
By: J HARRY WELCH 
Attorneys for Defendant 
Cecil L . Jones 


14 Order Overruling Motion for New Trial 

Filed June 9 1939 

* # * 

Upon the coming on for hearing of the motions filed here¬ 
by by the defendant to set aside verdict and judgment in 
favor of plaintiff and for judgment entered in favor of de- 
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fondant, or new trial granted, it is this Oth day of June, 
1930 ordered that said motions be, and the same are hereby 
overruled. 

CHARLES E. STEWART, 
Clerk 

By R PAGE BELEW 
Assistant Clerk 

By direction of 
Justice Bailey 


Xof>cc of Appeal 

Filed June 27 1030 

* * # 

Notice is hereby given this 27th day of June 1030, that 
Cecil L. Jones hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the Oth day of June, 1030, in favor 
of John King, etc. against said Cecil L. Jones. 

1 WELCH, DAILY & WELCH 

C B P — 


Memorandum 

JUNE 2S-1039. 

^Undertaking $2,000.00 to act as supersedeas approved 
and filed. 


15 Assignment of Errors 

Filed, July 14, 1939 
* # * 

Comes now the defendant, Cecil L. Jones, and assigns 
for review on appeal, errors committed by the Trial Jus¬ 
tice as follows: 

(1). The Court erred in ruling and instructing the Jury 
that the Financial Responsibility Law applies where a con¬ 
tract of bailment exists and an agent or driver of the bailee 
is delivering a car to the owner under said contract, and, 
further, that the owner of the car is responsible under the 
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said Financial Responsibility Law in damages for injuries 
to a pedestrian, even though the owner had no control over 
the agent of the bailee and the car was being delivered to 
the owner under the contract of bailment at the time of the 


accident by the agent or employee of bailee. 

(2) . The Court erred in holding that the ruling of the 
Court of Appeals of the District of Columbia in the case 
of Forrester vs. Jerman, interpreting Title Six (6), Sec¬ 
tion 2")o (b) of the Code of Laws of the District of Colum¬ 
bia. was applicable in this case. 

(3) . The Court erred in failing to grant defendant’s 
Motion for Directed Verdict. 


(4). The Court erred in submitting the case of this de¬ 
fendant to the Jury under an instruction to the effect that 


the Financial Responsibility Law, Title Six (6), Section 
255 (b) made imperative a finding against this defendant, 
if the defendant in action Law Xo. 89282 was guilty of 
negligence, because she had given consent to have her car 
driven by virtue of having telephoned for its delivery in 
accordance with her contract with the defendant in Law 


Xo. 89282. 


16 (5). The Court erred in instructing the Jury that, 

“The law further provides that proof of owner¬ 
ship raises a presumption of consent. In this case there 
is no question that Miss Jones gave her consent to have 
this car driven. In fact, she had telephoned to have the 
car sent to her. So that if the driver of the car was negli¬ 
gent and the negligence was the cause of the injury, in the 
absence of contributory negligence, then both defendants in 
this case are liable to the plaintiff.” 


without further instructing the Jury that the presumption 
of agency was rebuttable on the part of this defendant, and 
the Jury be permitted to consider whether or not at the 
time of the accident the driver of the car was the agent of 
this defendant. 

"WELCH, DAILY & WELCH 
Bv: C BOOKER POWELL 
Attorney for Defendant 
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17 Statement of Testimony 

Filed, July 24, 1939 

• • # 

Be it remembered, that this case came on for trial be¬ 
fore Mr. Justice Bailey and a Jury on May 26, 1939, and 
was thereafter further proceeded with, and the following 
proceedings were had: 

The plaintiff, to maintain the issues on his part joined, 
offered evidence of various witnesses, including the infant 
plaintiff, substantially as follows: 

That John King, an infant of nine (9) years of age, at 
the time of the happening complained of, namely, Decem¬ 
ber 2, 193'), left his home about 8:40 o’clock in the morn¬ 
ing, for the purpose of going to school: that he went to 
school at nine o'clock, but always hurried there to help the 
teacher: that the school is located near 28th. and M Sts., 
about three houses from the corner and just beyond the 
Potomac Electric Power Company building; that the street 
north of M St. is Olive Avenue: that he walked up toward 
the corner of 29th. and Olive Avenue, where he crossed the 
street every morning; that there was a patrol boy there 
directing school children across the street: that the patrol 
boy took him across the street in the unmarked crosswalk 
until the car hit him; that there is a traffic light controlling 
traffic at 29th. & M Sts., and that the red light was on for 
traffic moving south on 29th. St., which traffic was there¬ 
fore stopped at M St., and the cars were parked, waiting 
for the traffic light, from M St., all the way up 29th. St. 
and across Olive; that he, the infant plaintiff, went 

18 between two parked cars to cross the street, said 
cars being stopped for traffic. 

The patrol traffic director testified that the cars were 
stopped at the time, from the light at M St., back to and 
crossing Olive Street in a solid line; that the car, where 
John started to cross the street, was about half way up on 
the crosswalk; that John walked out ahead of him into the 
traffic: that he did not actually motion John to come on 
or to go across; that John got away from him and started 
out across before he could stop him; that he did not try 
to stop him until he saw the northbound car approaching; 
that John was not walking, but was sort of trotting a little. 
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The testimony, in behalf of the plaintiff, further showed 
that the car struck the infant plaintiff and proceeded a 
short distance before coming: to a stop; that the brakes 
had been examined by the Police Department, subsequent 
to the accident and were said to be in good order: that the 
infant plaintiff was taken to the hospital and that as a 
result of the accident he incurred a break of the right thigh 
bone, the femur, of the middle third, and a rather severe 
laceration of the right cheek; that his leg was placed in a 
cast and traction movement was necessary; that he was 
hospitalized from three (3) weeks to a month and there¬ 
after con lined to ids bed at homo for approximately One (1) 
month or six (6) weeks. 

There was no testimony in the plaintiff’s case concern¬ 
ing any negligence on the part of this defendant, either di¬ 
rectly or through an agent, servant or employee, and the 
record shows there was no way whatsoever to tie this de¬ 
fendant into the plaintiff's case, other than the type, make 
and color of the car which this defendant admitted in her 
pleading was her car, and a stipulation as to the ownership 


thereof. 

Whereupon, the plaintiff closed its case and counsel for 
defendant moved for directed verdict, which, after argu¬ 
ment, was denied, with a reservation by the Court 
19 to take the matter up when the defendant’s case had 
been completed, to which objection was taken. 

Whereupon, the defendant, in support of its position in 
the case, called as a witness, the defendant, Miss Cecil L. 
Jones, who, after identifying herself, testified that she 
owned, on December 2, 1935, a green Chrysler roadster, 
which she kept at the Otis Garage: that she had an agree¬ 
ment of storage and delivery for the car which included 
washing the car and keeping it clean, at a monthly charge 
of Twenty-Two Dollars and Fifty Cents, ($22.50); that 
when she had need of the car she telephoned to the Otis 
Garage by whom it was delivered to her: that usually the 
car was delivered by the same person, but sometimes, and 
quite frequently, by a different individual and on many of 
these occasions she did not even see the individual who 
would just leave the car at her apartment as instructed. 

She testified further that these persons were not em¬ 
ployees of hers; that her only contact with these individ- 
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uals was that she called the garage in accordance with her 
contract to deliver her car and that they sent it by their 
own employees to her in accordance with the terms of the 
contract; that she did not know who they were; that she 
was not present at the time of the accident and learned 
nothing about it until sometime after it had occurred when 
she? was advised by the owner of the Garage, who was the 
defendant in the case tried with this case. 

She further testified in response to a direct inquiry as 
to whether she had objected to the garage employee driv¬ 
ing her car, that she had contracted with them to store, 
clean and deliver the car and therefore expected them to 
deliver it to her when she sent for it. 

Whereupon, the defendant closed its case and after a 
short amount of rebuttal testimony, the infant plaintiff’s 
case was closed and the defendant renewed its motion for 
directed verdict which, after hearing, was denied 
20 with reservation under the new Federal Rules of 
Civil Procedure, to which objection was taken. 

Whereupon, the matter was given to the Jury after re¬ 
ceiving instructions from the Court, among said instruc¬ 
tions being those complained of in this appeal, to which 
objections were taken. 

Whereupon, the Jury retired at 1:4S o’clock P. M., and 
after approximately two (2) hours’ consideration, returned 
with a verdict for the plaintiff, against the defendant, in 
the sum of Fifteen Hundred Dollars, (.$1500.00). 

The foregoing resume of testimony is a concise and com¬ 
prehensive recital of the testimony adduced at the trial on 
behalf of both the plaintiff and defendant, and the same is 
agreed to as a comprehensive and complete condensation 
of the testimony by the attorneys for both the plaintiff and 
defendant, as indicated by their signature appearing here¬ 
on. 

WELCH, DAILY & WELCH 
By: J. HARRY WELCH 
C. BOOKER POWELL 
Attorneys for Defendant 

WILLIAM R. LICHTEXBERG 

Attorney for Plaintiff 


CECIL L. JONES VS. JOHN KING. 


17 


21 Designation of Record 

Filed July 24 1939 
* * * 

To the Clerk: 

Please prepare Transcript of Record in above-entitled 
case, on appeal to the United States Court of Appeals for 
the District of Columbia to include the following: 

(1) . Declaration in two (2) counts, Filed March 26, 1937 

(2) . Plea of Defendant, Filed April 20, 1937 

(3) . Memorandum: Calendared, March 20, 1939. 

(4) . Demand for Jury Trial, Filed October 4, 1938. 

(5) . Verdict and Judgment Entered in behalf of Plain¬ 
tiff, on May 29, 1939. 

(6) . Motion to Set Aside Verdict and Judgment in Favor 
of Plaintiff and for Judgment Entered in Favor of Defen¬ 
dant or a New Trial, Filed, June 6, 1939. 

(7) . Order Overruling Motion to Set Aside Verdict and 
Judgment in Favor of Plaintiff and for Judgment Entered 
in Favor of Defendant, or a New Trial, entered as of June 
9, 1939. 

(8) . Notice of Appeal, Filed June 27, 1939. 

(9) . Memorandum, showing Supersedeas Bond in the 
amount of Two Thousand Dollars, ($2,000.00), Filed, June 
28, 1939. 

(10) . Assignment of Errors, Filed, July 14, 1939. 

(11) . Statement of Testimony, Filed, July 24, 1939— 

(12) . This Designation. 

WELCH, DAILY & WELCH 
By: J HARRY WELCH 
C BOOKER POWELL 
Attorneys for Defendant 

22 Copy of the foregoing Designation of Record, 
served on attornev for Plaintiff, this 22 dav of Julv, 

1939, and agreed to as correct. 

W R LICHTEXBERG 
Attorney for Plaintiff 
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23 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
th<L> foregoing pages numbered from 1 to 22, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause Xo. SS6S5 at Law, wherein 
John King, an infant, by his father and next friend, Rich¬ 
ard King, is Plaintiff and Cecil L. Jones is Defendant, as 
the same remains upon the files and of record in said Court. 

IX TESTIMOXY WHEREOF, 1 hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 1st day of August, 1939. 

CHARLES E STEWART, 
Clerk, 

By CHAS B COFLIX, 

(Seal) Assistant Clerk. 

Endorsed on Cover: Xo. 7489. Cecil L. Jones, Appel¬ 
lant, vs. John King, an Infant &c. United States Court of 
Appeals for the District of Columbia Filed Aug 2-1939 
Joseph W. Stewart, Clerk 




ix Tin-: 


tlm&b States Court of Appeals 

F()]\ TIIK DISTRICT OF COLUMBIA. 
April Term, 1935). 

-i 

No. 74S5). 

i 

- I 

l 

i 

i 

Cecil L. .Jones, A[>j>< U\mi. 

v. 

John Kino, an Ini ant, by IIis FItiiki: and Xr.x’i 

FRIEND, IIK’ilAISD KlXO. Aln/xUrr. 

r ' 

j 

i 

APPELLANT’S EP.IE?. 

! 

j 

I 

.J. IIai:i:y I Welch, 

I 

B< >OKKl[‘ PoWKLL, 

At /<</' A /• !>< ('(<! ill . 

I 





INDEX. 


Page 

Jurisdictional Statement . 1 


Statement of Case. 2 

Statement of Points . 4 

Summary of Argument . 5 

Argument. 8 

Conclusion. 15 


CASES CITED. 

Andrews v. Bloom, 29 S. \Y. 2d 285, Ark. 11 

Drollinger v. McCurdv, 228 Appellate Div. 6G4, 238 

X. Y. S. 219 ....‘. 10 

Forrester v. Jerman, 67 App. D. C. 167: 90 Fed. 

2nd. 412 .. 4,6 

Green Hx’rs. v. Smith, 131 S. E. 847. 12 

Eathmcyer v. Mehl (X. J. Sup.), 60 Atl. 40. 15 

Mafron v. Bohannan, 46 A. L. R. 840, reported 838 12 
Mattocks v. Emerson Truck Co., (Mo. App.) 33 

S. W. 2d 142.!. 10 

Ousley Commnv v. Ledbetter, 44 Georgia App. 

375, 161 S. E. 634.... 10 

Rankin, et ai. v. Nash Texas Co., et al., 105 

S. \Y. 2d, 195. 15 

Yander Pyle v. Alexander Hamilton Garage, In¬ 
corporated, Supreme Court of X. J., 192 Atl. 

436 .9,15 

Winerieh Motor Sales Co. v. Ochoa (Tex. Civil 
Appeals), ">8 S. \Y. 2d, 193. 10 


STATUTE. 

49 Stat. 166, D. C. Code Supplement II, 1936, T. 6, 


Section 255(b) . 8 

AUTHORITIES. 

2 Blasfield Cyc. of Automobile Law, page 1362... 10 

Berry on Automobiles. 4th Ed., page 1248. 10 

Huddy on Automobiles, Section 255, page 252.... 11 



















IX THE 


WLnittb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1939. 


Xo. 74S9. 


Cecil L. Jones, Appellant , 
v. 

John King, an Infant, by His Father and Xext 
Friend, Richard King, Appellee. 


APPELLANT’S BRIEF. 


JURISDICTIONAL STATEMENT. 

(a) This suit was instituted prior to the adoption 
of the new Federal Rules for Civil Procedure and the 
Jurisdiction is not stated in the Bill of Complaint, 
other than the allegation that the plaintiff and defen¬ 
dant are residents of the District of Columbia, and 
that the cause complained of occurred within the Dis¬ 
trict of Columbia, the Complaint being an action in 
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tort in two counts. United States District Court for 
the District of Columbia, had jurisdiction as provided 
for in Section 61 (Jurisdiction) (32 Stat. L. Pt. 1, 
page 522), and Section 69 (Circuit Court) of the Code 
of Laws of the District of Columbia, found in sub 
chapter 3, Title, Supreme Court of the District of 
Columbia. 

(b) The Bill of Complaint (K. pp. 1 to 6, inch) con¬ 
tains the allegations of facts on which jurisdiction was 
ipredicated in the District Court of the United States 
for the District of Columbia. 

STATEMENT OF CASE. 

On March 26, 1937, John King, an infant, by his 
ifather and next friend, Richard King, filed, as plain¬ 
tiff, a declaration in law, the same being Law Xo. 
SS6S5, alleging that on the second day of December, 
1935, the plaintiff was a pedestrian, walking in an 
easterly direction on Olive St., X. AA'., across 29th St., 
X. AY., in the District of Columbia, and while so walk¬ 
ing, in the cross-walk, that the defendant, by her 
agent, servant and employee, was operating an auto¬ 
mobile in a northerly direction on 29th St., X. AY., ap¬ 
proaching the intersection of said street with Olive 
St. The Declaration further alleged that the negli¬ 
gent operation of the automobile by the agent, servant 
and employee of the defendant, caused it to collide 
with the plaintiff, and caused the plaintiff to receive 
certain injuries in and about his head, leg and body 
and alleged permanent loss of normal strength in the 
injured leg. 

On April 20, 1937, defendant filed a Plea, denying 
that at the time and place referred to in the Declara- 
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tion, that she was, by her agent, servant and employee, 
operating an automobile in a northerly direction on 
the said 29th St., near its intersection with Olive St., 
X. W., and specifically denies that at the time and 
place that anyone acting as her agent, servant and or 
employee was driving her said automobile. Issue was 
joined; demand for Jury trial filed October 4, 1938, 
under the provisions of Rule 38(b) of the Rules of 
Civil Procedure of the District Courts of the United 
States. The verdict was rendered on May 29, 1939, 
after trial by Jury, for the plaintiff, against the de¬ 
fendant, in the sum of Fifteen Hundred Dollars, 
($1,500.00). It is pertinent to state, as part of the 
case, that there was filed simultaneously with this case, 
that of John King, an infant, by his father and next 
friend, Richard King v. Jacob Stadler, at Law Xo. 
89282, it appearing from the allegations in that case 
that the said defendant Stadler was the owner and 
operator of a garage with whom the defendant, Jones, 
had a contract of storage, servicing and deliverv of 
her car and that an employee of the garage, upon tele¬ 
phone call from the defendant, Jones, for her car, was 
in the act of delivering the car to defendant, Jones, 
at the time the alleged grievances took place. 

After judgment and verdict, Motion to Set Aside 
Verdict and the Judgment (R. p. 9) was filed, June 6, 
1939, and after argument, Order Overruling the same 
(R. p. 11) was entered on June 9, 1939. 

The Motion to set Aside Verdict and For Xew Trial, 
(R. p. 9), set forth that the only possibility of finding 
against this defendant was the court’s interpretation 
of the Financial Responsibility Law of the District of 
Columbia, Section 255(b) which provides: 
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“The operator thereof shall, in ease of accident, 
be deemed to be agent of the owner of such motor 
vehicle * * # ”, 

and pointed out that the Statute did not intend to set 
up such a fiction where the facts actually disclosed 
that the negligence on the part of the driver and agent 
of a garage company could not be imputed to the 
owner, at least without an instruction to the effect that 
the Jurv could find that if the negligence in the case 
was on the part of the driver and agent of the garage 
company, that they could in fact find him to be the 
garage company’s agent and not the actual agent of 
the owner, despite the wording of the Statute (R. p. 
10). This contention was overruled and the Order 
referred to entered. Notice of Appeal was filed (R. 
p. 12), June 27, 1939, and it is on the questions there 
l raised that the matter is brought to this Court. 

STATEMENT OF POINTS. 

(1) The Court erred in ruling and instructing the 
Jury that the Financial Responsibility Law applies 
where a contract of bailment exists and an agent or 
driver of the bailee is delivering a car to the owner 
under said contract, and, further, that the owner of 
the car is responsible under the said Financial Re¬ 
sponsibility Law in damages for injuries to a pedes¬ 
trian, even though the owner had no control over the 
agent of the bailee and the car was being delivered to 
the owner under the contract of bailment at the time 
of the accident by the agent or emjjloyee of bailee. 

(2) The Court erred in holding that the ruling of 
the Court of Appeals of the District of Columbia in 
the case of Forrester v. Jerman, interpreting Title Six 
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(6), Section 255(b) of the Code of Laws of the Dis¬ 
trict of Columbia, was applicable in this case. 

(3) The Court erred in failing to grant defendant’s 
Motion for Directed Verdict. 

(4) The Court erred in submitting the case of this 
defendant to the Jury under an instruction to the ef¬ 
fect that the Financial Responsibility Law, Title Six 
(6), Section 255(b) made imperative a finding against 
this defendant, if the defendant in action Law Xo. 
89282 was guilty of negligence, because she had given 
consent to have her car driven by virtue of having tele¬ 
phoned for its delivery in accordance with her con¬ 
tract with the defendant in Law Xo. 89282. 

(5) The Court erred in instructing the Jury that, 
“The law further provides that proof of ownership 
raises a presumption of consent. In this case there is 
no question that Miss Jones gave her consent to have 
this car driven. In fact, she had telephoned to have 
the car sent to her. So that if the driver of the car 
was negligent and the negligence was the cause of the 
injury, in the absence of contributory negligence, then 
both defendants in this case are liable to the plaintiff.” 
without further instructing the Jury that the pre¬ 
sumption of agency was rebuttable on the part of this 
defendant, and the Jury be permitted to consider 
whether or not at the time of the accident the driver 
of the car was the agent of fhis defendant. 

SUMMARY OF ARGUMENT. 

(1). This case turns upon the interpretation of Sec¬ 
tion 255 (b) of the Code of Laws of the District of Co¬ 
lumbia, the same being (49 Stat. 166 (D. C. Code Sup- 
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plement II, 1936, T. 6, Section 255 (b)), with respect to 
financial responsibility of owners of automobiles. The 
pertinent part in the Statute being, “The operator 
thereof shall, in case of accident, be deemed to be the 
agent of the owner of such motor vehicle.” 

I The decision of the Court below holds that the owner 
of a car is to be responsible for the negligence of the 
employee of the owner’s bailee, where it appears, as it 
did in this case, that the owner has positively no actual 
control of the bailee’s employee, nor any opportunity 
for such control or even for selection of which employee 
might be operating the owner’s car. 

Forrester v. Jerman, 67 App. D. C. 167; 90 Fed. 2nd. 
412, which is considered authority for this holding by 
the District Court of this jurisdiction, did not directly 
pass upon this point and was not intended, as we in¬ 
terpret it, to abrogate contract rights such as here ex¬ 
isted (bailor and bailee) and to place the burden of the 
negligence of the employee of the bailee upon the bailor. 
! In that case, which grew cut of an automobile in¬ 
jury, a single question was decided, that is, whether, 
under Section Three (3) of an Act of Congress, called 
“The Automobile Financial Responsibility Law” (49 
Stat. 166 (D. C. Code Supplement II, 1936, T. 6, Section 
255 (b)), the owner of an automobile who lends it to 
another is liable for the negligence of the operator, 
though the loan is unrelated to employment and is 
wholly a friendly accommodation. (Underlining ours) 
This Honorable Court concluded: 

“The section in the act creating the new liability 
goes a step further and makes the person to whom 
the owner has lent the automobile the agent of the 
owner, and the result of this is to make the owner 
liable, upon analogy to the principles of agency, 
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for an injury negligently inflicted by a person us¬ 
ing the automobile with his consent.” 

(67 App. D. C. at Page 169) 

This language indicates quite clearly, when coupled 
with the facts in that case, which disclosed that the 
owner had lent the automobile to the driver, that this 
court was considering a case in which the owner, 
through his own volition, had placed in the hands of 
someone else his property with permission to use in a 
manner expected, because of the nature of the article, 
therefore, being responsible for the negligence that one 
put in such position might be guilty of. 

Here, the facts are that the owner was a bailor hav¬ 
ing a contract with a second person, the bailee, who 
selected his own employees to carry out whatever du¬ 
ties he might assign to them, one of which was the de¬ 
livery of the car here to the owner. Under such cir¬ 
cumstances, it is respectfully contended that the owner 
could not be considered, because of mere placing the 
car in the hands of the bailee and seeking the delivery 
of it under the contract, to have so placed it in the 
hands of such employee as to become responsible pri¬ 
marily for that employee’s negligence, particularly 
when testimony is introduced to explain the situation, 
including the fact that the owner had no control what¬ 
ever over such employee. We contend that this is con¬ 
siderably different from a case decided in Forrester v. 
Jerman, where the owner deliberately of his own voli¬ 
tion, put the automobile in the hands of the operator 
thereof. 

(2). Nor was it the intention of the Statute in bring¬ 
ing about financial responsibility on the part of own¬ 
ers of automobiles to cover cases of this description, 
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but such statute was the outgrowth of the deplorable 
conditions which existed during the so-called “rum¬ 
running days” cf prohibition, when automobiles were 
found to have caused irreparable damage to private 
citizens legally upon the highways, and when redress 
was sought, were met with the answer that the owner 
had no knowledege of the fact that the car was being 
used and that it was not upon his business. 

i (3). The Statute referred to did not intend, by the 
use of the language, “deemed to be the agent of the 
owner”, to deprive the owner of the opportunity of 
showing that under the circumstances existing in the 
particular case, that the operator was actually not the 
owner’s agent, and at least the owner is entitled to an 
instruction from the Court that upcn consideration of 
the facts in evidence, that they may determine whether, 
as a matter of fact, the operator was actually the agent 
of the owner of the vehicle. 

ARGUMENT. 

i It is respectfully submitted that the Statute in ques¬ 
tion here, namely, 49 Stat. 166, D. 0. Code Supplement 
II, 1936, T. 6, Section 255(b), is not sufficiently broad 
to abrogate contract rights, nor to deprive the owner 
of a vehicle from his day in Court; that is to say, the 
owner of a vehicle would be deprived of his day in 
Court, if he cannot explain the true situation existing. 
If the Statute is to be interpreted to mean that where 
one owns a vehicle, which is being operated by the 
employee and servant of another, and some untoward 
incident occurs, for which someone must answer in 
damages, then, by virtue of ownership alone, not sub¬ 
ject to explanation, the owner must be deemed to be 
entirely responsible. 
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In the ease of Vander Pyle v. Alexander Hamilton 
Garage, Incorporated, Supreme Court of X. J., 192 
All. 436, it was held that where the evidence tended to 
show that the driver of an automobile had been in the 
employ of the defendant garage company during which 
time the contract had been in operation, calling for 
the storage of the automobile and the deliverv of it bv 
the company to the owner, and that such driver made 
the delivery pursuant to the instructions of the com¬ 
pany and was so engaged in accordance with the usual 
practice when the automobile hit and injured the plain¬ 
tiff, that in such state of affairs, it teas open to the 
Jury to find that while thus engaged he was the agent 
of the defendant company and was operating the car 
on the business of and in behalf of his employer, the 


garage company. 

The facts related in the above citation are as nearly 
identical with the facts in this case as it is possible to 
find, and the holding there is only saying in other 
words what we contend for here, namely, that while 
one may, by statute, be deemed to be an agent, yet, 
that agency can be properly explained and if so ex¬ 
plained, liability shall not devolve upon the owner. 
Consequently, it is respectfully urged that the holding 
in this case by the District Court Justice to the effect 
that, if the driver of the car was negligent, and the 
negligence was the cause of the injury, then both de¬ 
fendants in the case are liable to the plaintiff (‘‘both 
defendants” refers to the appellant here and the de¬ 
fendant, Stadler, in the case referred to), unless the 
Court would go further as requested, as indicated in 
the fifth Assignment of Error (R. p. 13) and instruct 
the Jury that the question of agency was rebuttable or 
explainable on the part of this defendant, so that the 
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Jury might bo permitted to consider whether, at the 
time of the accident, the driver of the car was actually 
the auent of this defendant. 

It was stated in Mattock# v. Emerson Truck Co., 
(Mo. App.) 33 S. W. 2d 142: 

“Where a mechanic or garage man has posses¬ 
sion of a ear for the purpose of repairing it, free 
from any direction or control on the part of the 
owner as to the means by which the final result 
is to be accomplished, such mechanic or garage 
man is an independent contractor, and the owner 
will not be held liable for injuries caused by the 
former's negligent operation of the car, as while 
testing it upon the highway, or while taking it to 
or from the garage.” 

In support of the foregoing provision, the following 
are respectfully called to the Court’s attention: 

2 Bias field (d/c. of Automobile Late, page 1362; 

Berry on Automobiles, 4th Ed., page 1248; 

Drollinqer v. McCurdy. 228 Appellate Div. 664, 
238 X. Y. S. 219; 

U’i nr rich Motor Sales Co. v. Ochoa (Tex. Civil 
Appeals), 58 S. W. 2d, 193. 


(In the cases immediately above referred to, there 
was no express direction from the owner of the car 
to the garage man as to how the car should be tested; 
the car being left there for repair and the garage man, 
in the exercise of his own judgment, had taken it out 
for the purpose of testing it or locating the trouble.) 

However, even where the owner has directed how 
the car should be tested, after repairs are made, the 
rule is no different. See Ousley Company v. Ledbet¬ 
ter. 44 Georgia App. 375, 161 S. E. 634, where the 
Court said: 
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“Whore the owner of an automobile truck, 
through his agent and driver, delivered it to a 
mechanic, for the purpose of repair, and surren¬ 
ders the entire control of it to him, the mechanic 
is not the servant of the owner, but an indepen¬ 
dent contractor. Where the mechanic under such 
circumstances, negligently injures another while 
testing the truck, the owner is not liable in an ac¬ 
tion for damages for the injuries; and the fact 
that the test was being made with the consent and 
by the direction of the agent of the owner does not 
change the nde, it not appearing that the agent 
was riding in the truck or exercising any control 
over the mechanic's operation of it during the 
test.” (Italics ours) 

So too, in Andrews v. Bloom . 29 S. W. 2d 285, Ark., 
case decided June 23, 1936, wherein a garage owner, 
as an incident to business, sent out and got cars when 
requested by the owners and brought cars to the gar¬ 
age, which service was rendered to all customers with¬ 
out charge. The garage owner sent employee to ob¬ 
tain a car from an owner, to be brought in for repairs, 
and while the car was being driven to the garage, the 
collision occurred, causing injuries. It was held that 
where the testimony was conflicting, as to whose negli¬ 
gence caused the injury, that the verdict of the Jury, 
under proper instructions, would settle the question 
as to who was responsible. The Court quoted Huddy 
on Automobiles, Section 255, page 252, where it is 
stated: 

“Where a garage keeper has control of the 
motor vehicle of another, so that the relation of 
bailor and bailee exists between the parties, the 
garage man, not the owner, is the person respon¬ 
sible for the chauffeur's negligence, which results 
in an injury to a third person.” 
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In the Annotation found in 46 A. L. R. at page S40, 
following the case of Marron v. Bohannon . reported 
therein at page 838, eases are cited from Illinois, Ken¬ 
tucky, Michigan, Nebraska, Xew York and Wisconsin 
in support of the general rule that the owner of a car 
is not liable for the negligent driving of his car by a 
person in the general employment of a garage man 
while getting or delivering his car. 

This same Annotation refers to cases from Connec¬ 
ticut, Michigan, Missouri, Xew York, Oregon and 
i Pennsvlvania to the effect that, under circumstances 
where an employee of a garage operator is delivering 
or getting the car of an owner, that the determination 
of the point, as to whose employee such car operator 
was at the time, insofar as it effects the owner’s lia¬ 
bility, is a question for the Jury. 

It was held in Greens Ex'rs v. Smith, reported in 
131 S. E. 847, decided by the Special Court of Appeals 
of Virginia, February 25, 1926, that where the garage 
keeper stored a car under an agreement to deliver and 
call for it once daily, and had exclusive right to engage, 
discharge and control employees delivering and calling 
for the car, that he (the garage keeper) and not the 
owner of the car, was responsible to third persons for 
employee's negligence in such service. 

“The owner of an automobile is not liable for 
the negligence of a bailee of property over which 
the owner is exercising no control at the time of 
the injury, and such negligence cannot be im¬ 
puted to the bailor.” 


The testimony in this case disclosed (R. p. 15) that 
the Appellant here had a contract of storage and de¬ 
livery for her car, which included washing the car and 
keeping it clean, at a monthly charge of Twenty-Two 
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Dollars and Fifty Cents ($22.50); that when she had 
need of the car she telephoned to the garage, by whom 
it was delivered to her; that usually the car was de¬ 
livered by the same person, but quite frequently by 
different individuals and on manv occasions she did 
not even see the individual who would deliver the car, 
as they would just leave it at her apartment. 

She testified further that these persons were not 
employees of hers (K. p. 15); that her only contact 
with these individuals was that she called the garage, 
in accordance with her contract to deliver her car, and 
they sent it by their own employee, in accordance with 
the terms of the contract; that she did not know who 
they were; that she was not present at the time of the 
accident and learned nothing about it until sometime 
after it had occurred, when she was advised by the 
owner of the garage, who was the defendant in the 
Stadler case, which was tried with this case (R. p. 16). 

There was no testimony in the plaintiff's case con¬ 
cerning any negligence on the part of this Appellant, 
either directly or through an agent, servant or em¬ 
ployee, and the case was permitted to go to the Jury 
on the simple assertion of ownership, which was ad¬ 
mitted by this Appellant. It was held in Solomon v. 
Allen , 157 Atl. 363, decided by the Superior Court of 
Pennsylvania, December 14, 1931, under practically 
similar circumstances, that where an automobile club 
agreed to store automobiles and to furnish employees 
to run the automobile to the garage from a place at 
which the owner delivered it to an employee, and to 
re-deliver it to the owner, that the employee was not 
the servant of the owner as regards liability for acci¬ 
dent. It seems unnecessary to quote further in this 
regard, which would, therefore, bring us to the simple 
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question of whether, under the Statute here, and its 
peculiar wording, it is the law of this jurisdiction, be¬ 
cause one is “deemed to be the agent of the owner,” 
that such agency cannot be explained away and the 
true facts brought to the Jury's attention. The least 
that can be said would appear to be, that under such 
circumstances, the Court would be bound to explain, 
by proper instructions (which were here requested and 
denied), that while the Statute, under the peculiar 
wording, brings about a situation where one is deemed 
to be the agent of the owner, that if the facts disclosed 
that he was actually otherwise, that the Jurv might so 
consider the matter and find in favor of the owner. To 
hold otherwise is, by Statute, abrogating one's con¬ 
tract right of bailor and bailee and compelling one to 
make the servants and employees of another, com¬ 
pletely under such control of the other, their agent or 
servant, when, in truth and fact, he has no control of 
any description over them, nor any right to, in the 
slightest degree, change their course of action. It is 
respectfully submitted that such was not the intention 
bf the Statute herein referred to and to so hold is to 
visit upon the head of this defendant serious and ir¬ 
reparable damage and to set up a system of procedure 
in this jurisdiction making it impossible for one to de¬ 
fend himself in circumstances under which he has posi¬ 
tively no control. For the true effect of this decision 
•> 

is to say that, regardless of your care in selecting and 
maintaining an efficient piece of machinery and in hav¬ 
ing it cared for by competent and capable mechanics, 
if the garage owner fails in his duty to employ careful 
and proper employees, that he can avoid his duty and 
liabilities by merely stating that he does not own the 
vehicle, sometimes characterized as a dangerous in- 
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strumentality, which lie lias deliberately and knowingly 
placed in the hands of incompetent employees. 

Therefore, in such a state of affairs, we respectfully 
submit that the question of whether the driver was 
actually the agent of the owner or of the garage com¬ 
pany was a question of fact for the Jury and not a 
question of law for the Court. See Yander Pyle v. 
Alexander Hamilton Garage, supra. Likewise, the 
question of whether or not the driver was negligent, 
was a question for the Jury, and the two questions 
were so closely woven together that to instruct the 
Jury that a person had to be by Statute the agent of 
an owner who knew nothing about the situation and 
had no control over it, was, in effect, directing a ver¬ 
dict against the defendant. The conclusion that the 
case was for the Jury is in accord with KatJuneyer v. 
Melil (X. J. Sup.), 60 Atl. 40. 

In concluding, we feel it pertinent to the subject to 
say, that the power of right of control is necessary to 
existence of master and servant relation, and conse¬ 
quent liability of master for the servant’s act, as was 
indicated in Rankin, ct al. v. Nash Texas Co., et al., 105 
S. AY. 2d, 195, decided by Commission of Appeals of 
Texas, Section B, May 12, 1937. 

CONCLUSION. 

It is respectfully submitted in conclusion that the 
Court’s instruction to the effect that the Financial Re¬ 
sponsibility Law made imperative a finding against 
this defendant, if the defendant (in Law Xo. S9282) 
was guilty of negligence, because consent was given by 
her to the operation of her car by virtue of her bailor 
and bailee contract, was clearly in error, and the court 
further erred in instructing the Jury that if the driver 
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of the bailee was negligent and such negligence was 
the cause of the injury, then both of the defendants 
below would be liable to the plaintiff for the apparent 
reason that such instruction deprived this Appellant 
of any opportunity to explain or to have considered 
by the Jury her explanation of the actual happening 
with respect to agency or employment. Such instruc¬ 
tions deprive this Appellant and others in similar cir¬ 
cumstances of their day in court and actually direct a 
verdict against the Appellant, because of someone 
else's negligence for which she was not responsible, 
but on the bare theory of ownership of a vehicle. 

Such, we respectfully submit is neither the intent, 
the spirit, nor the purpose of the Statute in question 
and the decision of the lower court should be reversed 
in order that substantial justice may be accomplished. 

Respectfully submitted, 

J. Harry 'Welch, 

C. Booker Powell, 

i Attorneys for Appellant. 
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Statement of Case. 

The facts are substantially those as recited in ap¬ 
pellant’s brief. Therefore, it will not be necessary to 
reiterate them in this brief. 
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Summary of Argument. 

The Automobile Financial Responsibility Law 49 
Stat. 166 (D. C. Code 1929 Supp. II, 1936, Title 6, Sec¬ 
tion 255 (b)), imposes liability on owners of motor 
vehicles for the negligence of those intrusted by the 
owner with their use in the absence of master and 
servant relation. 

Before the passage of the act in question, it was the 
settled law under the common law, that the owner of 
an automobile was not liable for damages negligently 
caused by another in the use of the automobile while 
not on the owner’s business. The statute however 
established a new rule of liability in which agency is 
based on consent. 

The appellant having consented to the use of her 
automobile by the agent of the garage company, that 
is, to operate and drive it to her home from the garage 
where it was stored, constituted the operator as her 
agent, by virtue of Sec. 255 (b) of the act, supra, 
which provides, “The operator thereof shall, in case 
of accident, be deemed to be agent of the owner of 
such motor vehicle * * and consequently is re¬ 
sponsible for negligence of such operator. 

Argument. 

The Automobile Financial Responsibility Act, 49 
Stat. 166, (D. C. Code 1929, Supp. II, Title 6, Section 
255) under the title “Owners Liability’’ provides as 
follows: 
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“Wherever any motor vehicle, after the passage 
of this Act, shall be operated upon the public high¬ 
ways of the District of Columbia by any person 
other than the owner, with the consent of the 
owner, express or implied, the operator thereof 
shall, in case of accident, be deemed to be the 
agent of the owner of such motor vehicle # * V’ 

D. C. Code, iSupp. II, 1936, Title 6, Sec. 255 
(b). 

Testimony of the appellant disclosed (R. 15,16) that 
she owned the automobile involved in the accident 
which caused the injury to the appellee; that she had 
an agreement with the Otis Garage for its storage, 
and daily delivery of it to her; that when she wanted 
the car delivered to her, she would telephone to the 
garage for it, and the car would be delivered by an 
employee of the garage; that she had no objection to 
employees of the garage driving the car to and from 
her home and expected them to deliver it to her when 
she telephoned for it; that on the morning of the 
accident she called the garage and requested that the 
car be driven to her home which was done, and while 
being so delivered, the accident occurred, causing in¬ 
jury to appellee. 

The appellant, having permitted and consented to 
the operation of her automobile on the highways of the 
District of Columbia by the garage company employee, 
who, while so operating it, had an accident, causing 
injury to the appellee, the operator, under the statute, 
is deemed to be the agent of the appellant, owner of 
said automobile. Therefore, the jury having found 
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the operator negligent, the responsibility under the 
statute is placed upon appellant. 

Forrester v. Jerman, et ah, 67 App. D. C. 167, 
169; 90 Fed. (2d) 412. 

In the Forrester case, supra, the Court, after re¬ 
ferring to other State statutes similar to that of the 
District of Columbia, stated: 

“In each of these states the section we are 
concerned with has been held to create a liability 
where none existed at common law * * *. 

“We think the conclusion inescapable that Con¬ 
gress in the passage of the Act intended * * * to 
establish as well a new rule of liability in which 
agency is based on consent. * * * The section in the 
Act creating the new liability goes a step further 
and makes the person to whom the owner has lent 
the automobile the agent of the owner, and the 
result of this is to make the owner liable, upon the 
analogy of the principles of agency, for an injury 
negligently inflicted by a person using the auto¬ 
mobile with his consent.'' 

The operator of the automobile in the case at bar 
was using it with the express consent of appellant (R. 
15, 16) and therefore the appellant, owner, was re¬ 
sponsible for the operator's negligence. 

But for the existence of the statute, the appellant’s 
view of the law would doubtless be correct. Appellant 
cites authorities involving somewhat similar factual 
situations, all of which are based on the common law 
theory and not upon statutes of like character. Con¬ 
sequently they have no bearing upon the case at bar. 
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In the case of Kerncm v. Webb, 50 R. I. 394, 398; 148 
Atl. 186, which is a case under a similar statute and 
cited with approval in Forrester v. Jerman, supra, the 
Court said: 

“The intent of the statute is to secure greater 
protection to the public from the operation of 
motor vehicles * * * when negligently driven # * *. 

“The language of the Act is that the operator 
‘shall be deemed to be the agent of the owner’. In 
other words, shall be considered as and judged to 
be the agent • * *. 

“The statute is intended to be operative and to 
impose a liability when there is an accident and 
there is no existing agency.” 


In the case of Mistretta v. Doderman, 109 X. J. L. 
498; 162 Atl. 658, the Court held that a garageman, 
delivering an automobile to the owner thereof pur¬ 
suant to the owner’s order, and an accident occurred, 
was the owner’s agent. 


In the case of Secured Finance Co. v. Chicago Rock 
Island and Pacific Raihcay Co., 224 X. IV. 88; 207 
Iowa 1105, the Court in its opinion stated: 

“Section 5026, Code 1927, reads as follows: ‘In 
all cases where damage is done by any car driven 
by any person under fifteen years of age and in all 
cases where damage is done by the car, driven by 
consent of the owner, by reason of negligence of 
the owner, the owner of the car shall be liable 
for such damage.’ 

“It will be noted that this section is broad 
enough to cover all the legal relations of princi¬ 
pal and agent, master and servant, bailor and 
bailee. The purpose of the section was to create 
an absolute liability under the circumstances 
marked out in this section. We had this section 
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before us in the ease of Maine v. James Maine & 
Sons Co., 19S Iowa 1278, 201 N. W. 20, where we 
said: * The Statute defines a new relation or situ¬ 
ation.of the parties, where a liability on the part 
of o^^r the negligence of the other shall exist. In 
effect, it makes the one who uses an automobile 
with the consent of the owner, the ageht. pf the 
! latter. It may be said to be a statutory extension 
of the doctrine of respondeat superior to-a rela¬ 
tion to which, under the common law, it did not 
apply, or to create a liability on the part of one 
for the negligent act of the other, -aij^ogous to 
that expressed in that phrase.’ • 

“It naturally follows that if this statute creates 
the relation of principal and agent, then the rule 
is too well settled to need support of authority that 
the negligence of the agent is imputable to the 
principal.” 

To the same effect, Atkins v. Herts Driveurself Sta¬ 
tions, Inc., 261 X. Y. 352, affirmed with opinion 291 
U. S. 641. 

Conclusion. 

It is therefore respectfully submitted that inas¬ 
much as the statute creates an agency in situations 
where a bailment existed to the common law and it 
being admitted that the operator of the automobile at 
the time of the accident was driving it with the 
express consent of the owner, that the responsibility 
for the operator’s negligence is upon the owner. 

The judgment of the Court below should be affirmed. 

WILLIAM R. LICHTEXBERG, 
DAVID A. HART, 

JOSEPH B. DAXZAXSKY, 
Attorneys for Appellee. 








